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COURTS LEGISLATION AMENDMENT BILL 2012 
Second Reading 

Resumed from 26 September. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [7.52 pm]: Again, I rise on 
behalf of the opposition to speak in support of the Courts Legislation Amendment Bill 2012 and again I make 
these comments on behalf of Hon Sue Ellery, who unfortunately is not able to be with us at the moment. This bill 
amends two acts—the Criminal Procedure Act 2004 and the Magistrates Court (Civil Proceedings) Act 2004. Its 
purpose is to deal with some case management functions of the courts. First, it gives certain limited functions to 
court registrars. The second significant change is that it makes clear that the District Court can extend the time 
for lodging an appeal beyond the current standard of 21 days. The powers that are given to the registrars deal 
with preliminary matters of a criminal matter or a case but do not extend to the registrars the power to make 
findings. The explanatory memorandum sets out in perhaps more detail and provides some clarity about some of 
the things that a registrar can and cannot do. I am sure that the Attorney General will go into more detail about 
that later. The explanatory memorandum states — 

… a registrar will be able to deal with many preliminary aspects of a criminal matter short of making 
findings that should be reserved to a judicial officer.  

The matters reserved to a judicial officer are: 
• making findings of guilt or innocence; 
• discharging an accused from a charge; 
• consenting to the discontinuance of a charge; 
• staying a prosecution; 
• setting aside a committal; or 
• making a finding of contempt.  

I understand that these changes have been brought in to delegate work to those registrars, which in some ways 
will take some pressure off the judges and release them from some of the more mundane administrative work 
and allow them to get involved in perhaps the higher level work that they are required to do. Perhaps on a day-
to-day basis it will provide them with more options and take them away from the routine aspects of case 
management. It will be interesting to see how that evolves. I understand that there is an amendment on the 
supplementary notice paper, which I will look at. I look forward to Hon Giz Watson articulating what that 
amendment is about and look forward to that discussion when we get into committee.  
The second significant change that I have already referred to is that this bill will give the District Court the 
power to extend the time to lodge an appeal beyond the currently prescribed 21 days. I understand from the notes 
that I have been provided with that in a recent case the court did not have any discretion to extend the power, so 
this change to the legislation will fix that situation. The case that I have been given as the example is 
Jackson v Chrisp 2012. Members will have to forgive my lack of involvement here, but its reference is WASCA 
158, decided on 20 August 2012. The Court of Appeal—Pullin JA, Buss JA and Murphy JA—unanimously held 
that the District Court does not have the power to extend the time within which a party may appeal from the 
Magistrates Court to the District Court under section 40 of the Magistrates Court (Civil Proceedings) Act, 
paragraph 128. The bill that we are dealing with tonight will reverse this decision and allow a court to extend 
time with the leave of the court.  

There are three parts to this bill. It is fairly straightforward in terms of the two significant changes that I have 
already outlined and the two pieces of legislation that it seeks to amend. It is not an overly complicated bill, but I 
understand it will make significant changes to how work can be done and the delegation of some of that work 
and perhaps free up some of those officers so that they can perform other tasks and not be tied up in the nitty-
gritty of managing each separate case each step of the way. In terms of improving efficiencies and the capacity 
to get on with work and move things through the court processes a lot faster, that is something that we are all 
very keen to facilitate.  

With those brief words, the opposition is very pleased to support this bill. As I said earlier, noting that there will 
be a committee stage, we will be interested in the proposed amendment and the discussion that surrounds that.  

HON GIZ WATSON (North Metropolitan) [7.59 pm]: The Courts Legislation Amendment Bill 2012 is a 
fairly short bill. It makes amendments to the Criminal Procedure Act 2004 and the Magistrates Court (Civil 
Proceedings) Act 2004. Section 124 of the Criminal Procedure Act 2004 empowers the Supreme Court and the 
District Court to make rules governing their criminal law practice and procedure. The bill replaces subsection 
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(5)(a). Currently, that subsection permits Supreme Court rules or District Court rules to give a registrar of that 
court power to deal with anything in the court’s jurisdiction unless it involves the final determination of a 
prosecution. The second reading speech states that there has been some doubt about the extent of this exception. 
Therefore, the bill replaces that exception with a list of new, more specific exceptions, which are: to find a 
person guilty or not guilty of an offence; to discharge an accused from a charge; to consent to the discontinuance 
of a charge in a case in which the accused does not consent to the discontinuance; to stay a prosecution; to set 
aside a committal; or to find a person guilty of a contempt of court. In addition, the bill seeks to insert proposed 
subsections (6) to (9), which provide that if a person is dissatisfied with the registrar’s decision under proposed 
subsection (5)(a), she or he may appeal to a judge of the court within 21 days, unless the judge grants an 
extension of time, and have a new hearing of the issue conducted in accordance with the rules of the court.  

Regarding the second act to be amended, section 40 of the Magistrates Court (Civil Proceedings) Act 2004 deals 
with appeals from the Magistrates Court to the District Court. Section 42 deals with appeals from the District 
Court to the Court of Appeal. Both sections impose a 21-day limit in which to commence such an appeal. There 
is no mention in the act of whether that time limit can be extended with the permission of the court. This is 
something that courts usually have the power to do. Court cases have been brought to determine whether the act 
should or should not be interpreted as removing the court’s general right to extend time limits. However, this 
does not resolve the issue, as different cases have reached different conclusions on the proper interpretation. This 
bill therefore amends both sections to specify that the court to which the appeal is made does have the power to 
grant an extension of time beyond the 21-day time limit for commencing an appeal if the court is persuaded that 
an extension is appropriate. 
The only issue that I raised with the adviser—I give my thanks for the opportunity to be briefed on this bill—
relates to the jurisdiction of registrars. My concern is that the bill will inadvertently extend that jurisdiction 
beyond what is stated in the second reading speech. Proposed section 124(5)(a)(i) provides that the power to find 
a person guilty or not guilty of an offence is not to be within the jurisdiction of a registrar. My concern is that 
this does not exclude the powers that follow such a finding. The powers that the court has following such a 
finding are set out in division 5 of part 5 of the Criminal Procedure Act 2004. Significantly, they include the 
power to enter a judgement of conviction or acquittal, and the power to pass sentence if a judgement of 
conviction is entered, as provided for in section 148. In addition, my understanding is that, in civil cases, 
registrars do have the power to enter judgements, so there may well be a future argument or dispute about 
whether this power carries through to the criminal jurisdiction. This needs to be avoided, as it is the intention of 
the legislation to limit registrars’ powers in the criminal law jurisdiction to interlocutory matters. 

Further, I understand from the briefing that registrars are considered by this government not to be judicial 
officers but to be public servants appointed under the Public Sector Management Act 1994 who exercise judicial 
functions. If this is the case, there appears to be an issue with the separation of powers between the executive and 
the judiciary. We certainly should not be further eroding it by leaving open any scope for a public servant to 
sentence a citizen. The intention of the bill is to remove doubt that has arisen about the powers of registrars, and 
I strongly suggest that there is need for an amendment. I apologise to the house as the amendment has only just 
now been circulated. I submitted it about half an hour ago. I will therefore obviously discuss that amendment at 
the committee stage. We have no problem with the intention of the bill. We support the bill, but we strongly 
suggest, particularly to the Attorney General, that this amendment will remove any doubt about the issue. Again, 
I apologise if the amendment has only just arrived. I indicated in the briefing that I had last week, I think, that we 
were likely to raise this issue and move such an amendment. With those comments, we will support the bill and 
deal with that amendment during the committee stage. 

HON NICK GOIRAN (South Metropolitan) [8.04 pm]: I am pleased to rise to make a contribution to the 
Courts Legislation Amendment Bill 2012. I regret that I will not be anywhere near as brief as the previous two 
speakers, as good contributions as they were. They were useful to our consideration of whether we might want to 
pass the second reading of this bill. Nevertheless, I feel that a range of matters need to be considered by this 
house and now is the best opportunity to do so. 

I note in particular that the bill seeks to achieve two pieces of law reform at the same time—firstly, with regard 
to criminal procedures and, secondly, with regard to civil proceedings. I intend to limit the majority of my 
comments to matters of civil proceedings. However, I indicate briefly that I do not have any difficulty 
whatsoever with what is sought to be achieved through the bill’s amendments to the Criminal Procedure Act, as 
is usefully explained in the explanatory memorandum. In fact, I have taken the opportunity to consult with legal 
practitioners in the state. Of course, it is now some four years since I returned my practising certificate, so one 
could say that I am a little rusty on what has been happening in the last three or four years at the coalface and at 
the grassroots in the courthouse. So I have sought to consult with some of my learned friends. I am pleased to 
indicate that some of the responses I had were very positive about the proposed changes to the Criminal 
Procedure Act. Albeit these changes are rightfully described in my view as significant, I do not want to in any 
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way suggest by restricting my comments this evening that I consider the changes to the Criminal Procedure Act 
to be insignificant. Far from it; I concede that they are significant. I also concede that, looking into a crystal ball, 
I would have thought that some judges would not be excited by these changes. I am not sure that they would like 
them. Nevertheless, the changes will give registrars a more expanded role and in that respect I have no issue with 
that at this stage. 
I want to spend the majority of my time on issues surrounding the amendments to the Magistrates Court (Civil 
Proceedings) Act 2004. Although the amendments that are proposed by virtue of this bill do not cause me any 
particular concern—in fact, I will go so far as to say that these changes are much needed—I want to put on the 
public record a number of other matters that I think in the fullness of time should be considered as reforms for 
the Magistrates Court (Civil Proceedings) Act 2004. I make no secret of the fact that this suite of reforms that 
was achieved in 2004 by the former Labor Attorney General of this state was, in my view, highly unsatisfactory. 
It left a lot to be desired. I seek this evening to put on the record some of the things that are affecting people at 
the coalface and some of the things that are affecting the capacity of legal practitioners to usefully provide 
advice to clients who need their assistance. 

Members will be aware that, primarily, this bill will provide for some changes to appeals to the District Court 
under the Magistrates Court (Civil Proceedings) Act 2004. As I say, in my view, they are much needed. Again, I 
have had the opportunity to consult with some of my former colleagues who have continued to practise in the 
jurisdiction just to make sure that my recollection of four years ago remains current and relevant. I note in 
particular that some of the feedback I received suggested that injustices are being done, particularly when 
potential appellants from decisions in the Magistrates Court try to lodge, for example, on the final day, a notice 
of appeal in the District Court, yet the registry does not accept that on the day for some procedural or some 
practical reason. Of course, the would-be appellant is then found to be out of time and no extension can be 
granted. Plainly, justice is not served by that type of situation, and I am pleased, therefore, to support these 
changes in the Courts Legislation Amendment Bill 2012 that will address that situation. I am advised that there is 
at least one case along the lines of what I have referred to regarding the lodging of a notice of appeal and it being 
consequently out of time. So, I certainly congratulate the Attorney General on this bill and that suite of reforms 
to both the Criminal Procedure Act 2004 and the Magistrates Court (Civil Proceedings) Act 2004. 
Having said all that, I want to spend time to get on the record some of the areas of reform that I think are worthy 
of consideration. Again, I have taken the opportunity to consult widely with learned practitioners in the field on 
what are the types of issues that they are struggling with following the unsatisfactory reforms by the last Labor 
Attorney General to the Magistrates Court of Western Australia. I want to put on the record a whole raft of these 
types of matters, and I propose to just indicate what those changes should be and also why we should make some 
of those changes. For example, I think there is a case to be said that expedited appeals to the District Court on 
interlocutory decisions would be a useful change; and, further, that those appeals on interlocutory decisions be 
done on a de novo basis. Why would we want to seek those types of changes, one might ask. In my view, as the 
system currently stands, the appeals process is dysfunctional for interlocutory decisions. Certainly, that was my 
experience, and that has been confirmed by some of my former colleagues. This is because the costs involved are 
disproportionate, and also there is the time taken to get to a hearing. There are not any forms available to 
commence an appeal, and that has been the case since 2005. In fact, I understand, if my memory serves me 
correctly, that this new so-called suite of reforms commenced operation on 1 May 2005, and it just seems 
somewhat extraordinary that no forms are available to commence an appeal with respect to these interlocutory 
decisions. 
Moving on to the next item, this is something that goes towards the whole ethos of moving the courts into the 
twenty-first century and, in particular, the notion of using plain English whenever possible in court proceedings. 
One thing that I suggest should be looked at in terms of reform is to cease the use of the Latin language by 
magistrates and also in court orders. For example, there are terms such as sine die. Although learned 
practitioners are accustomed to such things, I do not think it serves any purpose whatsoever other than to confuse 
litigants. That is the case even for those litigants who are represented, because although the practitioner might 
understand exactly what the magistrate may have just said and what the outcome will be, the represented litigant 
is left confused because of this insistence on continuing to use Latin phrases. 

I move on to also suggest that it would be useful for us to consider reforms requiring the Magistrates Court to 
publish all of its decisions online, and also to publish a bench book. In that regard, one might say that it is not 
necessary to legislate about such things, and that could quite possibly be the case. Maybe this is some procedural 
reform that can take place outside the Parliament. Nevertheless, I think it would be beneficial to consider these 
things. 

I also suggest that one of the more bizarre reforms that took place in 2005 was the introduction of a requirement 
that statements of claim be supported by statutory declarations. Still to this day I do not understand why it is 
necessary in the Magistrates Court, which is supposedly the court in which there will be less formality than, for 
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instance, in the District Court or the Supreme Court, to require someone to append to their statement of claim a 
statutory declaration. Why would we do that? All it does is add to the cost. It contributes absolutely nothing to 
the process. Additionally, it requires the practitioners to source a witness for the purpose of taking the statutory 
declaration. I am yet to hear any cogent reasons whatsoever why we need these statutory declarations. As I said, 
I think it was a mistake by the former government to push those reforms, and I would like to see that changed at 
the next available opportunity. 

I also want us to consider the issue of listing conference memorandums. I suggest that these should need to be 
lodged only after a witness statement has been lodged. To provide some further explanation about that, a listing 
conference memorandum, for those who are not aware, is supposed to set out the issues for consideration. At the 
moment it is lodged by each party before they have seen the other party’s witness statements. I can certainly 
recall that it was often the case that new issues would arise after reading the other side’s witness statements, and 
that made the previously lodged listing conference memorandum out of date. Again, I think that there would be 
some benefit in us looking at requiring a listing conference memorandum to be lodged only after witness 
statements have been lodged. 

I now want to turn to the issue of mediation and pre-trial conferences and procedural conferences. I think that 
there would be some benefit in considering the opportunity to differentiate between each of those things. At 
present—people may not be aware—the act and the rules refer to both a pre-trial conference and a mediation, but 
neither seeks to explain what the difference is. In practice, I can certainly recall that mediations were never 
ordered. Again, I have had the opportunity to consult with some of my former colleagues in that regard, and they 
have confirmed that in their current experience mediations are never ordered, so basically no-one knows how 
they are different from a pre-trial conference. Certainly, it is a new initiative since 2005. Under the former rules, 
there was not this concept of mediation; the parties just went to a pre-trial conference. However, having said that, 
in any event, the pre-trial conference process is in itself somewhat dysfunctional, because represented parties are 
required to meet without a registrar present. I can recall that that often led to some poor behaviour between the 
advocates. Quite apart from that, one must always recall that a pre-trial conference is held on a without-prejudice 
basis. Of course, this can cause problems because procedural orders are often made that need to be referred to in 
open court at a later time. Therefore, some consideration of those matters is needed with a view to how they can 
be better expressed by way of reforms to the legislation or practice directions or the like.  

I suggest that another reform worthy of consideration is to allow for the early return of summonses. At present, 
summonses are returned only on the day of the trial and there is no provision in the act or the rules for an early 
return. Again, I recall that this tended to lend itself to obvious time wasting and inefficiency if a witness was not 
provided copies of the documents beforehand. An example of that might be banking institutions and the like. 
Again, I have had the opportunity to confer with current practitioners who have confirmed that that remains 
problematic. 
I also suggest that there may be some benefit in introducing a series of milestones, a bit like we currently have 
and have had for many years in the District Court rules, in that milestones are provided for each procedural stage 
of proceedings. It is beneficial for not only the practitioners to keep them to account, but also the clients 
themselves to have a good understanding of how long it will take to get through the various stages, including to 
trial and judgement. 

While we are thinking about all these types of possible reforms for the Magistrates Court, we might also like to 
consider the opportunity to have experts confer at the court prior to trial, which is consistent with where many 
legal jurisdictions are headed, with a view to minimising the amount of differentiation between the experts at 
trial. That certainly should be considered, again with a view to legislative change or changes to the rules or 
practice directions and the like.  

I now turn to the issue of interrogatories. I suggest that we should make the issuing of interrogatories a right, 
with objections required to be dealt with by application. That is not currently the system. It would be something 
novel, but I think it would be something helpful. More settlements, in my experience, will happen if parties have 
to disclose evidence contrary to their interest beforehand. At the moment, of course, hardly anyone makes use of 
interrogatories because of the cost involved in making the application. If there is an argument about the 
application, usually two hearings are required—a general appointment and a special appointment. We have to 
remember that we are not talking about the District Court or the Supreme Court; we are talking about the 
Magistrates Court. A bit later I will quote what the former Labor Attorney General said was the intent of these 
reforms in 2005. Quite plainly, from this list of examples, that has not been achieved. Quite to the contrary, we 
have ended up creating a convoluted system that does not seek to facilitate an inexpensive and quick resolution 
of matters. I will also, in a moment, touch on this issue of expense and its highly unsatisfactory nature in that 
regard. 
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Just to finish off on some other possible reforms that might want to be considered in the fullness of time, one 
would be to include the capacity to publish documents for litigants that are required to be provided, similar to the 
Supreme Court in relation to mediation and other similar processes. Also, consideration should be given to allow 
for litigants to elect to have a strategic conference before they commence proceedings and, further, to require 
conferral, either in person or by telephone, prior to making interlocutory applications. That would be consistent 
with other jurisdictions in this state. I put on the record that there might be consideration to allow as a right 
parties to lodge submissions and chronologies, to simply be able to do so if they feel that it would be beneficial 
to the case, rather than only upon order, and also the capacity to make administrative and routine applications to 
be dealt with on the papers unless the party objects, as well as allowing for a party to attend an interim hearing 
and accept strategic conferences via telephone. Of course, even in today’s day and age we need to try to bring 
the courts further into the twenty-first century and look at things such as Skype, the ability for videoconferencing 
et cetera. Lastly, in this suite of considerations for future reform, I suggest that consideration be given to 
abolishing statements of claim and defence. I say that specifically in relation to the Magistrates Court; I do not in 
any way suggest that that would be applicable in the higher jurisdictions. However, rather than using statements 
of claim and defence, instead just use affidavits but also require a statement of issues to be lodged after the 
affidavits are lodged. I think that would be a mechanism to get the issues on the table clearly understood. If it is 
done by way of affidavit, it is sworn testimony and I think that would achieve the same purpose as the statements 
of claim and defence in that both parties would understand what the other party is trying to say. We would then 
be doing it in an efficient way, rather than with all the formality that was not supposed to be part of this system 
when these reforms came in in 2005. 

I turn to the comments that the last Labor Attorney General in this state made when he effectively spruiked the 
reforms that were coming into effect on 1 May 2005. He said on 3 May, two days later — 

For disputes involving less than $7 500, which will increase to $10 000 in January 2009, a minor cases 
procedure now provides people with a less formal procedure for resolution of matters, generally without 
lawyers. This procedure is user friendly; for example, litigants can provide case statements rather than 
formal pleadings. Previously, only litigants with claims under $3 000 could use an informal process, 
and about 70 per cent of those litigants elected instead to go to the Local Court’s general division, with 
its more formal process. Claims under $7 500 will generally attract a no-costs order. 

At the time that the reforms came in, the then Labor Attorney General crowed about how excellent these reforms 
were going to be and how fantastic it was that litigants would need to provide only case statements rather than 
formal pleadings. But the best part of all is that he did not tell us what the system would inherit with regard to 
costs. Instead, we were told that at that time 70 per cent of people decided, even though their claim was under 
$3 000, that they would not go with the less formal process. I suggest that there is a very good reason why most 
litigants do not go with the less formal process. We often have a state of paranoia about lawyers being involved 
in the system. Can we possibly imagine a legal system with courts and that people have a paranoia about lawyers 
being involved in it? It is fairly oxymoronic, if I can use that term. Nevertheless, there seems to be a constant 
state of fear and scaremongering that occurs whenever we look at reforms and the involvement of lawyers. The 
situation prior to 2005 was, according to the then Attorney General, that “70 per cent of those litigants elected 
instead to go to the Local Court’s general division, with its more formal process.” Why would 70 per cent of 
people decide to go for the more formal process? That is the question people need to ask themselves. I suggest 
that the reason litigants choose to go with the more formal process is that they have the opportunity to be 
represented. 

Despite the scaremongering that goes on about the idea of someone being represented by a lawyer, the reality is 
that a litigant who needs to go to court to get their remedies is rarely skilled enough to go through the process. It 
is more than that. It is not just about having the legal training to proceed with a case; it is actually an issue of 
opportunity costs. I am sure members will appreciate this example. Let us say I am a small business owner and I 
am owed $2 000 for some works I have done; or perhaps I will pick as an example my good colleague and friend 
Hon Phil Edman, the excellent cabinet-maker that he is. Let us say he constructs some kind of table for me made 
of jarrah—I am sure he would be very good at doing something like that—and he charges me a fee of $2 000 for 
that job. He may be offended and may give me a hard time in a moment by saying that it should be more than 
$2 000—I do not know. Let us say, for example, it is $2 000. That would be under the $3 000 threshold that the 
former Attorney General was talking about on 3 May. The question then would be: what would my colleague 
do? Would he be one of the 70 per cent to go into the more formal process, or would he be one of the 30 per cent 
to go into the less formal process? I am not a betting man but, if I were, I would be happy to wager that he would 
go with the more formal process, the reason being that if he gets me or somebody else to represent him to try to 
extract that $2 000 he is owed from the debtor, he will have an opportunity to continue to work. He will build 
another table for somebody else; he will continue to do work in his business, rather than be stressed and 
concerned about engaging in some legal court process which in all probability he has no experience in and which 



Extract from Hansard 
[COUNCIL — Tuesday, 23 October 2012] 

 p7351b-7361a 
Hon Kate Doust; Hon Giz Watson; Hon Nick Goiran; Hon Michael Mischin 

 [6] 

would only cause him a great amount of concern. It is therefore completely logical that 70 per cent of litigants 
would choose the more formal process, firstly, because of the opportunity costs and, secondly, because of the 
skills set. They are the two reasons why it happens. 

I suggest to members that despite the fact that that is the reality—I would like to think I speak with some 
authority on the matter, having seen hundreds and hundreds of clients in this area—they would come and say, 
“Look, can you assist us with this case, because we don’t have the time or the skill to do it?” Nevertheless, in 
2005, before I arrived in this place as a member, obviously there was a fair amount of scaremongering going on 
with regard to lawyers being involved in the system; therefore, the government wanted to create this 
unbelievable thing called the “minor case claim”. 

I will again quote remarks from the time the bill was making its way through the house. It was said that an 
important aspect of the bill was the minor cases procedure contained in part 4. These were for amounts in dispute 
of not more than $7 500, and on and after 1 January 2009 the amount would be up to $10 000. It was said that 
the intention of part 4 was that disputes would be dealt with in a private and informal manner; that agents, 
including legal practitioners, may not represent parties unless the court gave its approval; and that there would be 
limited rights of appeal against decisions of the court relating to appeals from decisions on minor disputes, 
essentially on jurisdictional and denial of natural justice grounds. 

What happened back in 2005 is that the reformers—I use the word loosely—decided that there would be this 
new system called the minor case claim. In fairness to them, it is actually not that different from the system that 
existed before when people had the small claims process. There were two big differences. One issue is the 
jurisdictional limit and the second is the big issue of recovery of costs. I do not really mind where we set the 
jurisdictional limit. Previously it was $3 000; in 2005 it was $7 500; and then, just for the sake of it, on 1 January 
2009 it was $10 000. It may be that a great amount of research and consideration went into choosing those 
jurisdictional limits; it actually does not really matter. We could set it at $20 000 or $50 000; it really does not 
matter. The real issue is the capacity for a person to be, first, legally represented and, secondly, able to recover 
their costs if they are successful. 

The grotesque aspect about those reforms in 2005 is an aspect that I do not believe people properly understood. 
If they properly understood it, there is no way they could have passed it in that form. The most grotesque part 
about it was the suggestion that a person—remember my example earlier about the small business man with his 
$2 000 bill—has the capacity and the right to choose whether they want to be in the minor claims jurisdiction or 
whether they want to go to the general claims jurisdiction. Although that is technically correct—the small 
business man can choose to go to whichever jurisdiction he wants—in theory the reality is something quite 
different. The reason is that in one jurisdiction a person is entitled to be represented and in the other jurisdiction 
they are not. Again that is fine; it is up to that individual to choose whether they want legal representation or 
otherwise. The problem is, and the thing that I do not believe people properly understood, if the small business 
man with the $2 000 bill chooses to go to the general division, he is likely to say, “I don’t have the time. I don’t 
have the skills set. I want to be represented. I’m going to go into the general division.” However, suddenly there 
is a big problem with that suite of reforms in 2005, because if he is successful, he is not permitted to recover his 
legal costs. That is a massive change from the system that existed before 2005. Before 2005, if one of the 70 per 
cent of litigants elected instead to go to the Local Court’s general division, they had that right to be legally 
represented; and, if they won the case, they were entitled to have their costs awarded to them. That changed in 
2005; it changed for the worse, and people are worse off for it. 

I will give a couple of other examples. I will tell members what actually happens in the real world. In the real 
legal world this was the case four years ago when I was practising, and I have confirmed with my colleagues that 
it is still the case now. If someone consults a legal practitioner with a claim for less than $10 000, more often 
than not the legal practitioner will say, “I feel sorry for you but I can’t help you.” How exasperating it is for a 
client, a small business person, with a debt of less than $10 000 to consult a legal practitioner and be told, 
“Sorry, I can’t really help you.” Why are all these legal practitioners giving that advice? The reason they are 
giving that advice is that the client cannot recover their legal costs if they are successful. I again go back to the 
original example I gave before. Imagine a small business person with a $2 000 bill. They do not have the time or 
the capacity to take on the case themselves, and instead they get a lawyer to represent them. Then the lawyer 
wins the case. Do members think that the lawyer’s costs will be more or less than $2 000? Even if the costs are 
less than $2 000, the problem is that they are eating into the very heart of the person’s claim. Imagine that the 
costs are only $1 500; the small business person is left with only $500. How can that ever be considered to be a 
just and fair situation? The former Labor Attorney General just threw around these words like “denial of natural 
justice” and all the rest of it. I would suggest that that very system is a denial of natural justice. It is absolutely 
outrageous that that could be the case. I suggest that that very system is a denial of natural justice. Certainly, of 
all the points I have raised this evening, that is the one point above all the others that needs most consideration, 
because I believe we would then have a far fairer system for small business owners.  
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I will give one final example as I conclude, and that is with respect to local government. This matter will be of 
interest I imagine to nearly all the members in this place because no doubt most of us pay shire rates once a year. 
Some members may pay quite a few shire rates because they own multiple properties. I do not know, but in any 
case it is probably a common element for all of us. If members are like me, they pay their local government rates 
on time. There is a deadline and we pay the bill. Can I tell you, Madam Deputy President (Hon Alyssa 
Hayden)—it might surprise you and it might not—not everyone does that. Some people do not pay their shire 
rates on time. They play this big game with the local government shires about when they will pay, if they will 
pay and so on. The local government then needs to recover the money it is owed. Let us use simple figures and 
imagine the rates are $1 000. I think that is probably reasonable. Someone might say it is a bit cheap but for the 
purpose of this exercise we can imagine that it is $1 000. The local government is trying to extract the $1 000 
from the landowner who refuses to pay their shire rates. They have two options. First, the local government can 
employ a lawyer to recover the money for it. That is not an option because under the current system—it is under 
$10 000—if it takes the case to court and the person defends it, unless it is able to successfully get a summary 
judgement application, the shire cannot recover the costs. For example, a lawyer will spend some time preparing 
the claim. Previously the shire would have been able to recover those costs. Not anymore; not under the system 
implemented in 2005. The local government is then left with a very difficult decision. If it employs a lawyer, 
who will pay the costs? The lawyer will not do it for free. There are plenty of good lawyers in this state but not 
too many of them will do their work for free. The lawyer is then left with sending the bill to the local 
government and the local government paying the lawyer. Of course, because it would not want to not pay a 
lawyer, that would be a very unwise thing to do. Who pays ultimately? The local government is only a creature 
of statute; it has to get all its money from the ratepayers. The next year the council has to boost the rates. In 
effect, all the good ratepayers pay for the bad ratepayers because of the silly 2005 reforms. That is the current 
system.  

The alternative approach is for the local government chief executive or mayor to say, “No, we won’t involve the 
lawyers because they’re too expensive and we can’t recover the costs because of the silly 2005 reforms.” Instead 
they say, “We’re going to do it in-house; we’ve got a guru in the local government, and their job is to do all this 
debt collection of all these $1 000 shire rates that are outstanding.” Again, I ask: who pays the salary of that 
person sitting at the desk? It is the local government, a creature of statute, that is issuing rates. Again, it is the 
good ratepayers in this jurisdiction who have to pay to finance that person sitting at the desk issuing claims and 
turning up to pre-trial conferences, doing what they need to do, all because those rates are less than $10 000. I 
bet most rates are less than $10 000. That means in every single instance the local government is worse off 
because of these reforms and they have no capacity to recover costs other than to pass them on to the rest of us. 
My rates, which I always pay on time, are a little bit higher than they were last year because some bozo in my 
electorate has not paid theirs on time and because of these silly 2005 reforms. Members can understand why I 
am not a big fan and I was not a big fan in 2005 of those reforms. I have to say that it was one of the issues that 
started to tip me over the edge in deciding to give up legal practice and become a member of this place. I would 
be very keen for us to consider in due course—hopefully not too far in the future—some reforms in this area. 
This is an excellent bill and I congratulate my good friend and colleague the Attorney General for introducing 
this excellent bill. I ask that in this good mode of reform we are in under this Barnett Liberal government, we 
consider some of these other matters. It is unfortunate that we have to do the tidying up that has had to occur due 
to the former administration.  

Hon Kate Doust: You were doing so well until then.  

Hon NICK GOIRAN: Nevertheless, that is the situation we are left with. It is completely indefensible by 
members opposite, and I will take anyone to task who tries to defend the abhorrent 2005 reforms that have left us 
all worse off. As I say, that is okay; we make mistakes. I would prefer people to acknowledge their mistake and 
that we move on from it. Nevertheless, I am confident that under this most excellent Attorney General, these 
matters will be properly considered in the fullness of time—perhaps after the election—and the next time we 
look at reforms on the Magistrates Court (Civil Proceedings) Act 2004, the types of matters I have addressed this 
evening will be taken into account.  

With all those comments I indicate to the house that I give my full and utmost support to the Attorney General 
for the passage of this legislation, the Courts Legislation Amendment Bill 2012. I am keen to see it second read.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.46 pm] — in reply: I thank 
members for their contribution to the debate. In particular, I thank Hon Kate Doust for indicating the 
opposition’s support for the bill. I will address Hon Giz Watson’s comments shortly. Regarding the contribution 
made by Hon Nick Goiran, I am pleased he has gone through matters that, although not directly relevant to the 
bill before the house, indicate some of the many areas of concern and potential reform that might be addressed in 
due course. To weave it back to Hon Kate Doust’s support of this bill, it is an example of some small, and 
relatively uncontroversial I would have thought, nevertheless important, amendments to process because, 
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although they pale into insignificance against the big issues of the day, they are the sorts of legislative changes 
that are necessary from time to time to correct inadvertence in drafting or oversights or simply a failure to 
foresee the problems that might arise in the future from some legislative provision. Both matters that are being 
corrected today arise from that kind of circumstance. In one case it is a limitation on the sorts of rules that can be 
prescribed under the Criminal Procedure Act to delegate powers to registrars of courts that would facilitate the 
expeditious disposal of the court’s business. In the other case, it is a failure to prescribe an ability to extend time 
for an appeal under the Magistrates Courts (Civil Proceedings) Act. In the former case, it has meant that 
governments of the day have had to confer limited judicial commissions on registrars of the District Court so that 
the sorts of small change in relation to business of the criminal jurisdiction of the District Court can be dealt with 
in an effective way that does not occupy the time and resources of judges of the District Court. In the latter case, 
it has caused debate among judges about whether there is an inherent ability to extend the time for an appeal to 
enable someone to avail themselves of the ability to review a judicial decision. Again, that is something that no 
doubt was overlooked at the time or not thought to be a problem but has emerged as a problem and created not 
only some doubt in the District Court as to whether District Court judges can extend times for appeal but also 
injustices along the way. I will deal with each of those propositions in a little more detail shortly.  

I now refer to Hon Giz Watson’s contribution. I am pleased that she is supportive of the policy of the bill. She 
has expressed concern for its operation in one matter. I sympathise with her concerns but I do not propose to 
support her proposed amendment. I understand that when the subject was raised at the briefing, the reasons for 
that were explained to Hon Giz Watson and others by the advisers. It was subsequently confirmed in an email to 
Hon Giz Watson, which set out what is understood to be the legal position. I will have more to say about that in 
due course because inevitably this bill will have to go through the committee stage. Her concerns are unfounded 
and indeed what she proposes is misconceived. I will explain why later.  

There is not much that need be said about the merits of the matters dealt with in the bill other than about the 
ability to delegate to a registrar the jurisdiction that a court might possess, whether it is the Supreme Court or the 
District Court, for certain matters incidental to the exercise of criminal jurisdiction. I am sure I will be asked 
about Hon Giz Watson’s proposed amendment in committee, but I will go through now the way it will operate 
and the reason her argument is unfounded. Currently, section 124(1) of the Criminal Procedure Act provides 
that — 

A superior court may make rules of court to regulate the practice and procedure to be followed in the 
court and its registries in relation to all or particular cases that involve the court’s criminal jurisdiction. 

Subsection (5) states — 

Without limiting subsection (1) rules of court may — 

(a) confer on a registrar of the court, in all or particular cases and under such circumstances and on 
such conditions as the rules specify, jurisdiction to deal with applications and other matters 
that do not involve the final determination of a prosecution; 

The problem that has arisen is the question of whether a reference to the ability to confer on a registrar certain 
jurisdiction is a matter that is limited within the scope of the Criminal Procedure Act or not. In order to clarify 
the extent to which a registrar can be delegated powers, it is proposed to delete subsection (5)(a) and to replace it 
with a much more broadly based delegation power. One question that has arisen is whether it is possible, under 
rules of court crafted under current section 124(5)(a), to confer on a registrar of the court the ability to deal with 
matters under the Bail Act. That is one of several examples. I am using that as an example because the Bail Act 
is another piece of legislation entirely separate from that of the Criminal Procedure Act. It is proposed to 
substitute current section 124(5)(a) with one that states broadly — 

Without limiting subsection (1) rules of court may — 

(a) delegate to a registrar of the court any jurisdiction the court has, including under any written 
law, — 

So as to extend it beyond the Criminal Procedure Act — 

other than the following jurisdiction — 

It sets out a number of limitations to that jurisdiction. It must be borne in mind that the delegation must in any 
event be by way of some instrument and particular rules of court, and must comply with the process in order to 
establish those rules of court. But the limitations as to what the rules of court may prescribe and may delegate to 
a registrar are that it cannot involve the jurisdiction to find a person guilty or not guilty of an offence, the 
jurisdiction to discharge an accused from a charge, the jurisdiction to consent to the discontinuance of a charge 
in a case in which the accused does not consent to the discontinuance, the jurisdiction to stay a prosecution, the 
jurisdiction to set aside a committal or the jurisdiction to find a person guilty of contempt of court.  
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Hon Giz Watson proposes that amongst those limitations will be the jurisdiction to exercise any powers under 
part 5, division 5 of the Criminal Procedure Act 2004. In any event those are all consequential upon findings of 
guilt, or acquittals. It is embraced to a large extent, if not exclusively, by proposed section 124(5)(a)(i). Under 
part 5, division 5 of the Criminal Procedure Act, all those consequences immediately flow from either a finding 
of guilty or not guilty, or of a discharge of the accused in some fashion. Those things, and the consequences that 
flow from them, can only be matters dealt with by a court in any case. Registrars are not the court; they are, 
under the respective acts of the District Court of Western Australia Act and the Supreme Court Act, officers of 
the court and appointed by a wholly different manner from judicial officers. If one looks at those two pieces of 
legislation, it can be seen that the idea of the court contemplated and defined under those pieces of legislation 
includes judges, acting judges and commissioners; and, in the case of the Supreme Court, masters but not 
registrars. When we get to acts such as the Sentencing Act, which speaks of the court sentencing someone, only 
a District Court judge, or a Supreme Court judge in the case of a superior court, can sentence. There is not, to my 
knowledge, any registrar appointed or even able to be appointed under the Magistrates Court Act.  

The circumstances in which a judicial officer would be able to do any of the things under part 5, division 5 
would be if they have convicted someone and made a finding of guilt; that is, judged a conviction and then 
proceeded to sentence. That is not a function that could be carried out by a registrar in any event. The limitation 
on the delegation that is prescribed already in the proposed amendment is one against being able to do the very 
things that Hon Giz Watson is concerned about. In fact, it would be bizarre to contemplate a situation in which a 
judge finds someone guilty, records a conviction and then has a registrar go off and sentence them because a 
different judicial officer would be involved. It is the judicial officer who is seized of the matter who needs to 
proceed with the whole sentencing process or the committal of someone in the case that they are not guilty on 
the basis of unsoundness of mind and the like. The circumstance that Hon Giz Watson is concerned about is not 
one that would arise. In any event, I take it that she will proceed with the proposed amendment and we will have 
to deal with that in committee if she proposes to proceed with it. At this stage I do not think there is anything 
more that I can usefully add. I commend the bill to the house.  

Question put and passed.  

Bill read a second time.  

Committee 
The Deputy Chair of Committees (Hon Alyssa Hayden) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clauses 1 to 3 put and passed. 
Clause 4: Section 124 amended — 
Hon GIZ WATSON: I move — 

Page 3, after line 20 — To insert — 

(vii) to exercise any powers under Part 5, Division 5 of the Criminal Procedure Act 2004; 

I thank the Attorney General for his response in his reply to the second reading debate. I will make one more 
attempt to try to persuade him of the merits of this argument. I readily admit that I am no expert in this area but I 
have certainly had some advice that would indicate that the current draft leaves this issue open. Perhaps I could 
run through this advice. This is what I understand are the current conventions with regard to the way courts 
operate. I will go through that and perhaps see where we go with it. If a jury finds an accused guilty or if an 
accused pleads guilty, this is a decision of fact. The judge, as a separate and quite distinct act in a matter of law, 
then enters a judgement of conviction and sentences. If a jury finds an accused not guilty, this is a decision of 
fact. The judge, as a separate and quite distinct act and as a matter of law, then enters a judgement of acquittal. If 
a judge at the close of the prosecution case directs the jury that there is no case to answer, the judge then enters a 
judgement of acquittal. In a judge-alone trial, the function of the jury is replaced by a judge but the two distinct 
stages still remain. I therefore disagree with the notion that excluding the power to make a finding of guilt also 
excludes the power to enter a judgement of conviction or acquittal. We must remember that registrars already 
have the power to enter judgements in civil cases and we do not want any further arguments or disputes as to 
whether this power carries through to the criminal jurisdiction. 

The problem with the response that I have received to date is that if the present bill is passed, only a jury or a 
judge alone may determine guilt but all of the powers and duties listed in part 5, division 5 to be done by the 
court after such a finding may then presumably be done by registrars, including sentencing. We will then 
potentially have a public servant sentencing citizens and a major erosion of the separation of powers. That is the 
gravity of the concern. My research officer raised this issue. She then took advice from fairly senior legal people 
who supported her concern. Hence, I think it is worth raising it again and seeing whether the Attorney General 
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can be persuaded to accept my amendment. It seems to me that the only argument against the amendment is that 
it is unnecessary. If there is any doubt, we ought to be sure that we are not making a mistake here because 
everybody supports the intent of this bill. I am just offering those words, which come from a senior legal 
practitioner.  

Hon MICHAEL MISCHIN: I will start off with one of the fundamentals; that is, no registrar would be 
presiding over a jury trial anyway. They simply do not have that jurisdiction because they are not judges of the 
relevant court. That aspect is something that cannot happen. 

Let us take the example that the registrar is delegated a broad jurisdiction of the court. Let us say it is the District 
Court. The court prescribes a rule that says that registrars of this court shall have all the court’s jurisdiction in 
respect of criminal matters, because that is what the Criminal Procedure Act is concerned with, but not these 
matters that are enumerated because that delegation by way of rule-making power is not possible by the very 
terms of proposed paragraph (a). Even if a rule were to be made saying that registrars have all the criminal 
jurisdiction of the District Court, that rule would be invalid, at least to the extent that it contravened the 
legislative power that is available to it under the proposed section because it cannot be done in respect of a 
finding of guilty or not guilty. Section 147(1) provides — 

If an accused pleads guilty to or is found guilty of a charge, the court, — 

I will leave aside judgements made under section 128(2) — 
… may enter a judgment of conviction of the offence charged in respect of the accused. 

The only time that a court can do that is if the accused pleads guilty to or is found guilty of a charge. By its very 
terms, that power to find a person guilty or not guilty of a charge is denied the registrar. It never gets to the point 
at which the registrar can enter a judgement because the registrar does not have the power to find a person guilty 
or not guilty of an offence. So the registrar is never seized with that matter. If someone happens to appear before 
the registrar and says that they want to plead guilty to the offence, the registrar will have to remit or transfer the 
matter to a judge of that court because, without some extended definition of “court”, the registrar is not the court. 
There are two elements to it that play against the concern of the member. With respect, I just cannot see how it 
can occur. It is likewise with discharging an accused from a charge. Section 150(1) of the Criminal Procedure 
Act states that if under this act a court, which would have to be a judge of the court, an acting judge of the court 
or a commissioner of the court, discharges an accused from a charge in a prosecution notice, the discharge 
operates in certain ways. The court cannot include the registrar because the registrar has no ability to have that 
jurisdiction to discharge conferred on him or her by way of proposed paragraph (a)(ii). 

There is another element of the consequences in division 5 of part 5 that is denied the registrar as a matter of law 
and construction of the act. It simply cannot occur. It does not occur now, and it will not be able to occur under 
the proposed amendment. It does not occur now, even though those exceptions are not prescribed in the way that 
section 124(5) is framed, with no question of the Bail Act arising. I am not aware of it being done now; I hope it 
is not. There is even less prospect of it being done under the proposed amendment, because we simply will not 
get over the threshold of the court being able to make a finding of guilt or come to a conclusion of guilt. That 
will always be denied a registrar under the proposal and even under the current structure. 

Amendment put and negatived. 
Clause put and passed. 
Clauses 5 to 7 put and passed. 
Title put and passed. 
Bill reported, without amendment. 

Report 
Report of committee adopted. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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